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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 103 
(T.D. 88-22) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO 
AVAILABILITY OF INFORMATION COMPILED FOR LAW 
ENFORCEMENT PURPOSES 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
conform the regulations to certain changes made to the Freedom of 
Information Act (FOIA) by the Freedom of Information Reform Act 
of 1986. These changes altered the criteria used by Federal agencies 
to exempt records and information compiled for law enforcement 
purposes from disclosure. An agency may now exempt from disclo- 
sure investigatory records, the production of which “could reasona- 
bly be expected” to interfere with law enforcement proceedings. 
This standard (“could reasonably be expected”) represents a lower 
threshold for withholding records. In addition, an agency can treat 
records as outside the scope of the FOIA if they pertain to a crimi- 
nal proceeding or investigation, the subject is unaware of its pend- 
ency, and disclosure of the existence of such records could reasona- 
bly be expected to interfere with such proceedings. 

The change finalizes regulations previously implemented on an 
interim basis. 
EFFECTIVE DATE: May 20, 1988. 
FOR FURTHER INFORMATION CONTACT: Lee H. Kramer, Reg- 
ulations and Disclosure Law Branch, (202-566-8681). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Anti-Drug Abuse Act of 1986 (Pub. L. 99-570), provides for a 
wide range of programs and measures to enhance efforts to counter- 
act the problem of drug abuse in the U.S. Sections 1801-1804 of Ti- 
tle 1, Subtitle N of Pub. L. 99-570, cited as the “Freedom of Infor- 
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mation Reform Act of 1986”, amended the Freedom of Information 
Act (FOIA) (5 U.S.C. 552), relative to the availability of information 
compiled for law enforcement purposes. As amended by § 1802, 5 
U.S.C. 552(b)(7) now provides that an agency may exempt investiga- 
tory records compiled for law enforcement purposes, the production 
of which “could reasonably be expected” to interfere with law en- 
forcement proceedings from disclosure. This standard (“could rea- 
sonably be expected”) represents a lower threshold for withholding 
records. As amended, the statute provides that law enforcement rec- 
ords or information may be withheld when disclosure: (1) could rea- 
sonably be expected to interfere with enforcement proceedings; (2) 
would deprive a person of a right to a fair trial or an impartial ad- 
judication; (3) could reasonably be expected to constitute an unwar- 
ranted invasion of personal privacy; (4) could reasonably be expect- 
ed to disclose the identity of a confidential source; (5) would disclose 
law enforcement techniques or investigation/prosecution guide- 
lines; or (6) could reasonably be expected to endanger the life or 
physical safety of any individual. Changes were also made relative 
to an exemption for certain pending criminal investigations when 
the subject of the investigation or proceeding is not aware of its 
pendency and the disclosure of the existence of the records could 
reasonably be expected to interfere with enforcement proceedings. 
These statutory changes required conforming changes to § 103.12, 
Customs Regulations (19 CFR 103.12), which sets forth the type of 
U.S. Customs Service records which are exempt from disclosure 
under 5 U.S.C. 552. Accordingly, Customs amended Part 103, Cus- 
toms Regulations, on an interim basis by publication of T.D. 87-137 
in the Federal Register on November 10, 1987 (52 FR 43192), to con- 
form the regulations to the changes made to the Freedom of Infor- 
mation Act by the Freedom of Information Reform Act of 1986. 

The November 10, 1987, Federal Register notice solicited public 
comments on the changes. No comments were received. According- 
ly, it has been determined to adopt the interim regulations as 
published. 


EXECUTIVE ORDER 12291 


Because this document will not result in a “major rule” as de- 
fined in E.O. 12291, Customs has not prepared a regulatory impact 
analysis. 


REGULATORY FLEXIBILITY ACT 


It is certified that the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seg.) do not apply. 


DRaFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
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However, personnel from other offices participated in its 
development. 


List or SuBJEcts IN 19 CFR Part 103 
FREEDOM OF INFORMATION 


AMENDMENT TO THE REGULATIONS 


Part 103, Customs Regulations (19 CFR Part 103), is amended as 
set forth below: 


PART 103—AVAILABILITY OF INFORMATION 


1. The general authority citation for Part 103 continues to read 
as follows: 


Authority: 5 U.S.C. 301, 552, 19 U.S.C. 66, 1624, 31 U.S.C. 483a. 


2. Section 103.12 is amended by revising paragraph (g) and add- 
ing new paragraphs (h) and (i), to read as follows: 


§ 103.12 Exemptions. 


Pursuant to 5 U.S.C. 552(b), the disclosure requirements of 5 
U.S.C. 552(a) are not applicable to U.S. Customs Service records 
which relate to the following: 

a * * 


* * * * 


(g) Certain investigatory records. Records or information compiled 
for law enforcement purposes, but only to the extent that the pro- 
duction of such enforcement records or information: 

(1) Could reasonably be expected to interfere with enforcement 
proceedings; 

(2) Would deprive a person of a right to a fair trial or an impar- 
tial adjudication; 

(3) Could reasonably be expected to constitute an unwarranted 
invasion of personal privacy; 

(4) Could reasonably be expected to disclose the identity of a con- 
fidential source, including a State, local or foreign agency or au- 
thority or any private institution which furnished information on a 
confidential basis, and, in the case of a record or information com- 
piled by a criminal law enforcement authority in the course of a 
criminal investigation, or by an agency conducting a lawful nation- 
al security intelligence investigation, information furnished by a 
confidential source; 

(5) Would disclose techniques for law enforcement investigations 
or prosecutions, or would disclose guidelines for law enforcement in- 
vestigations or prosecutions if such disclosure could reasonably be 
expected to risk circumvention of the law; or 

(6) Could reasonably be expected to endanger the life or physical 
safety of any individual. 
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(h) Certain pending criminal investigations. Whenever a request 
is made which involves access to records described in paragraph 
(gX1) of this section and 

(1) The investigation or proceeding involves a possible violation of 
criminal law; and 

(2) There is reason to believe that the subject of the investigation 
or proceeding is not aware of its pendency, and disclosure of the ex- 
istence of the records could reasonably be expected to interfere with 
enforcement proceedings, Customs may, during only such times as 
that circumstance continues, treat the records as not subject to the 
requirements of this Part. 

(i) Certain informant records. Whenever informant records main- 
tained by Customs under an informant’s name or personal identifi- 
er are requested by a third party according to the informant’s name 
or personal identifier, Customs may treat the records as not subject 
to the requirements of this Part unless the informant’s status as an 
informant has been officially confirmed. 

WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: March 30, 1988. 
Francis A. Keatinc II, 
Assistant Secretary of Treasury. 


[Published in the Federal Register, April 20, 1988 (53 FR 12937)] 


(T.D. 88-23) 
FOREIGN CURRENCIES 


QUARTERLY RaTes OF EXCHANGE 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of 31 U.S.C. 5151, for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C. Customs Regulations (19 CFR 159, Subpart C). 

Quarter beginning: April 1, 1988 through June 30, 1988. 
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Quarterly rates of exchange—Continued 


Philippines 


ug 
Republic of South Africa 
Singapore 
Spain 


United Kingdom 
Venezuela 


(LIQ-03-01 S:NISD CIE) 
Dated: April 2, 1988. 


0.267996 
0.157109 
0.250313 
0.178015 
0.603865 
0.128123 
0.076923 

N/A 
1.613200 


ANGELA DeGAETANO, 


Chief, 


Customs Information Exchange. 
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General Notice 


U.S. CUSTOMS CERVICE LIMITATION OF RECENT US. 
COURT OF APPEALS FOR THE FEDERAL CIRCUIT CASE 


TO : Regional Commissioners. 


FROM _ : Deputy Assistant Commissioner (Commercial 
Operations). 


SUBJECT: Recent Court Case E.C. McAfee Company and St. Paul 
Fire and Marine Insurance Company et al. v. United 
States et al. 


On March 1, 1988, the United States Court of Appeals for the 
Federal Circuit held that in the circumstances before it, transaction 
value was represented by the cost to the distributors of tailoring 
services in Hong Kong with the addition of the cost of fabric and 
certain other adjustments (‘assembly price”) rather than on the ba- 
sis of the price paid by the United States customers to Hong Kong 
distributors for imported, made-to-measure clothing produced in 
Hong Kong (‘consumer price”). In so holding, the Court emphasized 
on several occasions that the decision was limited to the particular 
factual circumstances before it. For instance, the Court pointed out: 


A determination that goods are being sold or assembled for ex- 
portation to the United States is fact-specific and can only be 
made on a case-by-case basis. Thus, while the analysis here sets 
forth a general approach to the problem, we wish to make clear 
that all assembly transactions where the assembled goods even- 
tually reached the United States do not ipso facto provide the 
basis for valuation under section 1401a. 


Further, the court emphasized, “The merchandise at issue is 
unique in that, from the time of the initial contact until eventual 
importation, the goods in question were being made for a specific 
United States consumer, not the United States market generally”. 
Additionally, the court pointed out; “* * * in any event, the facts 
here established that the clothing is being assembled for export to 
the United States regardless of the tailors’ actual knowledge.” (em- 
phasis added) 


Under these circumstances, it is Headquarter’s position that the 
holding of this particular case is clearly limited by the language of 
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the court to the facts which are peculiar to this case. This approach 
is required not only because of the commercial circumstances before 
the court but also by the difficulties implicit in determinations re- 
garding the term “assembly” under these circumstances. According- 
ly, insofar as Headquarters is concerned, the principles set forth 
within the subject court case should only be applied with regard to 
the importation of made-to-measure clothing when the distributor 
and tailor are located in the same country. Further, all field offices 
should be satisfied that the clothing involved is in fact made-to-mea- 
sure. Please see that all interested parties are provided copies of 
this memorandum. 


Dated: April 1, 1988. 


RIcHARD R. Rosetti, 
Deputy Assistant Commissioner, 
Commercial Operations. 
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